STATE OF VERMONT
WASHINGTON COUNTY, SS

COMMISSIONER OF THE
DEPARTMENT OF FINANCIAL
REGULATION

PLAINTIFF, SUPERIOR COURT
DOCKET NO. 559-916 Wncv

V.

DOCTORS AND SURGEONS
NATIONAL RISK RETENTION GROUP
IC, INC.

RESPONDENT.
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LIQUIDATOR’S STATUS REPORT AND FIRST REPORT OF CLAIMS

L, J. David Leslie, Special Deputy Liquidator, hereby submit this status report regarding
the liquidation of Doctors and Surgeons National Risk Retention Group IC, Inc. (“DSNRRG” or

the “Company”) as well as this First Report of Claims, attached hereto as Exhibit A.

1. Background. DSNRRG was placed in rehabilitation by the Court’s Order for
Rehabilitation of Doctors and Surgeons National Risk Retention Group IC, Inc. (“Rehabilitation
Order”) entered on October 6, 2016. On August 10, 2017, the Court entered its Order of
Liquidation (“Liquidation Order”) that, among other things, appointed the Commissioner of the
Department of Financial Regulation as Liquidator (“Liquidator”), authorized him to appoint a
special deputy liquidator, and approved the Plan of Liquidation. See Order of Liquidation 9 1,
5,6,and 7. The Liquidator appointed me to serve as Special Deputy Liquidator on August
17, 2017.

2. On August 20, 2018, I submitted the Liquidator’s Annual Accounting and Status

Report (2018 Annual Report™) which presented the Company’s assets, described the proofs of



claim filed and the work of the claims adjudicator, and proposed that the Liquidator submit his
first report of claims in January of 2019, (As with other status reports, the 2018 Annual Report
was posted on the Company’s former website, www.dsnrrg.com.) The Court entered an order
accepting the 2018 Annual Report on August 22, 2018.

3. DSNRRG Assets. As of December 31, 2018, DSNRRG held assets totaling $3.3
million. Of these assets, $440,964 were in the form of cash or cash equivalents and $2.9 million
were held in government agency, municipal or corporate bonds. A substantial portion of the
estate’s investments matured on December 31, 2018 ($1.9 million), and they have since been
reinvested in short-duration assets (U.S. Government securities with an average six month
duration).

4. Filing of Proofs of Claim. The Liquidator established February 12, 2018 as the
claim filing deadline. See Liquidation .Order, 9 6.B. The Liquidator received 114 proofs of
claim before the February 12, 2018 deadline and thirty-one late-filed claims for a total of 145
proofs of claim received. No new claims have been filed since submission of the 2018 Annual
Report.

5. The Liquidator remains prepared to accept, acknowledge, and investigate late-
filed claims because doing so would not delay the liquidation process, impose undue expense, or
otherwise threaten the orderly administration of the estate. See 8 V.S.A. § 7074(d) (“The
liquidator may consider any claim filed late” so long as doing so “does not prejudice the orderly
administration of the estate.”) The proceeding is no longer at an early stage, however, and the
acceptance of late-filed claims will become increasingly difficult as the liquidation process

continues.

6. Work of the Claims Adjudicator. On October 24, 2017, as contemplated by § 2.c

of the Plan of Liquidation, the Liquidator engaged Patrick M. McGrath of McGrath Associates
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Claims & Risk Services, Inc., to serve as claims adjudicator. Through January 28, 2019, the
Special Deputy Liquidator has referred sixty-five proofs of claim to Mr. McGrath for
investigation and valuation. Mr. McGrath reviews each claim and presents the Special Deputy
Liquidator with an initial report providing background, analysis, and recommendations. Mr.
McGrath has now produced initial reports regarding all of the timely-filed proofs of claim
presenting questions of medical malpractice.

7. The Special Deputy Liquidator reviews Mr. McGrath’s reports and takes such
further action as may be appropriate. These actions may include asking that
claimants/policyholders produce supplemental information, monitoring the progress of
underlying medical malpractice litigation, authorizing Mr. McGrath to initiate settlement
discussions, or issuing notices of determination where settlement either is agreed or proves
impractical. Mr. McGrath updates his reports and analysis regularly as additional information is

received.

8. Liquidator’s First Report of Claims. As of January 28, 2019, the Liquidator had

issued notices of determination regarding sixty-nine of the 145 claims received. (A further
eight claims have been voluntarily withdrawn.) “Within 60 days from the mailing of the notice
[of determination], the claimant may file objections with the liquidator” and “[i]f no such filing
is made, the claimant may not further object to the determination.” 8 V.S.A. § 7078(a). That 60-
day period has run without objection with regard to forty-four of the determined claims. (There
are a further twenty-three proofs of claim for which the Liquidator has issued a notice of
determination for which the objection period has not yet run.) The forty-four finally determined
claims are reported in the Liquidator’s First Report of Claims, attached as Exhibit A, together
with the Liquidator’s recommendations. See 8 V.S.A. § 7082(a) (“the liquidator shall present to

the court a report... of the claims against the insurer with recommendations.”) Pursuant to 8
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V.S.A. § 7082(b), “[t]he court may approve, disapprove, or modify the report on claims [filed]
by the liquidator.”

9. Disputed Claims. Two claimants have filed objections regarding the Liquidator’s
determination of their claims. See 8 V.S.A. § 7082(a). The Liquidator did not alter his
determination in response to these objections. Accordingly, the Liquidator will be reporting
these disputed claims to the Court and requesting a hearing. See 8 V.S.A. § 7082(b). The statute
governing disputed claims does not specify a procedure and its notice provision is somewhat
unwieldy. See id. (The Liquidator must mail “notice of the hearing... not less than ten nor more
than 30 days before the date of the hearing™). The Liquidator is therefore working with the two
claimants to develop a proposed order of notice that would include mutually agreed notice and
briefing provisions. The Liquidator will file the report of disputed claims and proposed order of
notice promptly upon reaching agreement or, in any event, no later than February 28, 2019.

10.  Claim Resolution Strategy. The claims determined to date all reflect negotiated

compromises or turn on issues other than the substantive merits of an open medical malpractice
claim. For example, the Liquidator has issued notices of determination regarding coverage
disputes but has not issued notices of determination assigning a value to a controverted tort
claim. The Liquidator has pursued this strategy because the alternative is to issue claim
determinations that assign an expected value to ongoing lawsuits and trigger the objection, re-
determination, and hearing process. See 8 V.S.A. § 7078(a) (if the Liquidator “does not alter
his... denial of the claim as the result of the objection... the matter may be heard by the court or
by a court-appointed referee...”). Litigation regarding the merits of outstanding tort claims
would duplicate proceedings elsewhere in the country (or shift them entirely to Vermont) and
require significant time and administrative expense. For this reason, the Liquidator has preferred

to await developments in the underlying proceedings and pursue negotiated resolutions.
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1. For a number of reasons, this process has not moved as quickly as the Liquidator
had hoped. Most importantly, the fact of DSNRRG’s liquidation has delayed progress in the
underlying malpractice actions because litigants understandably focus on developing their cases
against co-defendants with solvent insurers. In addition, some claimants have been hesitant to
agree to a less-than-limits settlement when the Liquidator cannot “guarantee” the eventual estate
distribution rate. In some instances, the fact that DSNRRG cannot provide its policyholders with
a defense has also made it difficult to develop an agreed approach to settlement.

12. The Liquidator continues to believe that the current claim resolution strategy --
awaiting developments in the underlying litigation and negotiating resolutions where possible --
remains the most appropriate option. The Liquidator will continue to evaluate the suitability of
that approach, however, as well as alternative strategies for bringing the proceeding to an
efficient and effective conclusion.

13.  Next Steps. Over the coming months the Liquidator, assisted by Mr. McGrath,
will investigate the proofs of claim submitted, analyze the supplemental materials received, and
pursue resolution of claims. The Liquidator proposes making his next status report in May of
2019.

Dated thisz‘i% of January, 2019, ‘
=, P e i
J. David Leélie ~

Special Deputy Liquidator

Subscribed and sworn before me
this 2¢/Hay of January, 2019.

Notary Public
I . [ S ot o M A B SRS = A I e SRS - T S T
My commission expires: { © LAURIE O. THWAITES

Notary Public
l COMMONWEngH OF MASSACHUSETTS
My Commission Expires
{ May 7, 2021
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